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al{ anfra z r#ta srsgr sriats rrr aa ? it ae gr 3mg a uf zunfenf fa
' s4al; g er 3rf@rant at 3r4la. znr gateru 3r4awgaaar I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,• as the
one may l:)e against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() . at sqgrcd 3rf@fr, 1994 #t arr3ra ar; r; Tai aa i tare enr at
lj(f-tfRT cB" ~~ Y-<'Ticb # siafa gaherv rat fl fra, d I, fclc'd li~IC'ill, ~
faarr, atft ifr, #ta flu sra, ir rf, { fact : 110001 cpl" c#i" vfAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - ·11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) "lift. l=f@ c#i" NA m ura wt g4far qr fa#t sroer za Gr alara # m
fchx.fr ~f7fRga srsrin a und gg mf if, <TT fa#t qag z cruet a& a< fc'Rf1·
cbl-<l!sll'i B n fas8t osrmn 'st ma t 4fan # hr g st I

(ii) In case of any loss of goods where the loss occur in t'J,~fa tory to a warehouse or to
another factory or from one war~house to ano~her during t eJt[i)'"' ~~/5,ki:>x(a~ ssing of the goods in a
warehouse or in storage whether in a factory or 1n a wareho ses %,,
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(cl?). 'sa ~ fcRfr ~ m ~ # Plll1fae1 .=m;:r trx a T Raffa i sq]tr zre a
.=m;:r tfx 3ala zcea # Ra #mm \i'ff ~"TTc't" are faft zz ugr Alltfaa % I .

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside lndiai ·

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.~~ ..,.....,,"'r=-T .

~ \:INl<:i'"l cITT sir«a zge # gar k frg ui set #fee +=rRf t n{ k at e srr?zr
\i'ff ~ tlRf ~ mB cB' galngar, srft a rr ufa at a; u, m 6flct B fctro
~(-;::r.2) 1998 tlRf 109 err fa fag mtg st I .

(c) Credit of ·any duty allowed to be utilized towards payment of excise duty on final ·
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. . +=1-!-'"rl-'\-,= Q

(1) ta war<a zgeas (sr8a) Rural, 2001 cB' FfWt 9 a inf Rf{e qua in gg-8 B
al uRai #, fa set uf rr )fa fl#ta cfFl "Bfff cB' ·41axiiC'l-~ ~~
3et #l at-at ufzji a mer sea am4at fhn un if@ tr# rer glar z.a gr ff
cB' ~ tlRf 35-~ B Amfti 457" cB' :fTTlR cB' ~ cB' m~ i'rGITT-6 "'EIIBR cITT 'ITTd" 'm -grfr
a1Reg1

The above application shall be made in duplicate in Form No. EA-8 as specified under -/?:<.
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as pres,cribed under Section
35-EE of CEA, 1944, under Major Head of Account' . .

(2) R[qua 3mar rer uzi visa an ya Gara q) zu3 aa ztt u?1 200/-tr
:fTTlR cITT ~ ~ \Yl"ITT -l.icrP"lxcb4-J ~-~~~"ITT err 1000/- cB1" ffl~ cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zyc5 , tu qrzc vi ?tar a ar4la; +nnf@ravu a #Re 3rfta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) tu Ura zrca 3rfefu, 1944 cITT tlRf 35-m/35-~ 3iasfa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(as) sq~Ra qRba 2 (4)a aarg 3rar # 3rara #l 3rt, arfh #a mud#t re,
a€tu Ula zrca g hara 3ft6la +nrnf@au(free) uf2ea 2Ru 4)Real, 3-l i54-Ji:ilcslli:i

.# 2ndmffi, islgJ:Jlcil 'l-fcrf, '3-lfl-Fil, frRt-1,FIIJlx., '3-Jt?,9<:1tlisll<:t-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. . _57,/°er» °e,_1.:i/'~ ~; ('.)0~~- -~~~~:i
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule .6.of Central :~XCi§,(;;.(Appeal) Rules, 200'1 and shall be
accompanied against (one which at least should be accompanied by a fe.e of Rs.1.,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) qfk zr 3mgra{ pea smezii ar Aral 3tr % at r@lae silt fg pl ar gar
sqjaa in faa urr are; gr ea a st'g; ft fa frat 4alataa f
~~31811a znzn@raw al ya sr@ta zn 4tu5r at g 3n4a fur unrat t I

· In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid· manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

·(4) .-llllllc'1ll ~~ 1970 ~~ cBI~-1 # ziaf fe,fRa fag 7gar sad
3iTcfcR· llT cs#gr zqnfenf Ruf, If@rant #a mag r?ta at gas ufu E6.6.5o tfff
c:fii.-llllllc'1ll ~ ·RcR' cYfTJT m'1T ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga 3it i«fr ii at PI li-5i 01 cpFf crrc;r Fml=JT c#r 3ITT m znr 3#raff faut urar t '3fl'
Rt zge, #tr Ira z[ea vi hara a4tar nznf@raw (raffa@) mi=r~ 1982 ~ Rl%c=r
et
Attention is invited to the rules covering these and other related matter contended in the
Customs, ExGise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

111 frrr zrea, tu sagen vi @tar r48tu nrnf@raver (fre€),
>lm3i---c:frc;rrma afeni(Demand) ya is(Penalty) cm- 10% wf GIT avaT
aatf treaifa, srf@rear qa 'Gl1iT 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

~-q-~~ '3fR~~ '3@llcf,~mrrf "~q5Tl=fP1"(Duty Demanded)
a. (Section)~ 11DW~ frrmf«r xlf.tr;
zs fanaa@z2Rsstfr;
a hr@z 3fezfitfuhaauRt.

> qqasv«iRa sr8ea juseqf soar 6l get-rt , sr8her' anfrafgqr&a fearrm
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

. (iii) amount payable under Rule 6 of the Cenvat Credit Ru\es.
sr arr?ra ,R erfa If@asur#wr qi zgees arrar ze a aus R4a4R@a st "ffi zjfrj' ~ ~ ~~ t,- l0%
W@Ff 'CR sjk aikaerau R4a Ira.a Wf "cl<il"~~ 10% 'hrmrr,:r tR c'lST uIT~f % I

In view of above, an appeal against this order shall li<t.be:fe.~he Tribunal on payment of
. 10% of the duty demanded where duty or duty and pen Jy,~~Q~®- ute, or penalty, where
penalty alone is in dispute." ;/-~:,.:..:·, .:~J"s·.~{i .
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Gulam Dastagir Umarbhai Barafwala, 85/1,

Uma Ice Factory, Kasamji Mahiwal Compound, Piplaj Road, Behrampura, Ahmedabad 

380022 (hereinafter referred to as "the appellant") against Order-in-Original No.

MP/4/DC/Div-IV/22-23 dated 07.12.2022 (hereinafter referred to as "the impugned order")

passed by the Deputy Commissioner, Central GST, Division IV, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AEEPB8468H. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income ofRs. 27,66,556/- during the FY 2014-15, which was reflected under the heads "Sales

/ Gross Receipts from Services (Value from ITR)" fled with the Income Tax department. O
Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor· paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. IV/Div-IV/SCN-

216/2020-21 dated 23.12.2020 demanding Service Tax amounting to Rs. 3,41,946/- for the

period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;

recovery of late fees under Rule 7C of the Service Tax Rules, 1994 read with Section 70 of . Q
the Finance Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and

Section 78 of the Finance Act, 1994.

2.2 THe Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,41,946/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 3,41,946/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the Finance Act, 1994; (iii) Penalty of Rs. 5,000/- was imposed on the appellant for not
submitting documents to the department, when called for; and (iv) Ordered· for Recovery of

late fees ofRs. 20,000/- for each of the service tax return not filed timely during the FY 2014

>
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15, under Rule 7C of the Service Tax Rules, 1994 read with Section 70 of the Finance Act,

1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

The appellant are engaged in business of Hotels Room Services and Manufacturing

and Trading of Ice.

o The appellant provided services amounting to Rs. 27,66,556/- during the FY 2014-15,

and sold the goods (Ice) amounting to Rs. 67,27,676/- during the FY 2014-15. Sale of

Goods liable to VAT under Gujarat VAT Act and they have filed all their VAT returns

and paid applicable VAT.

e They have engaged in Hotel Room Accommodation Service, where accommodation

Charges per Room per Night is less than Rs. 1000/-. Therefore, their services were

exempted from Service Tax and they are not liable to pay service tax.

They have submitted following documents along with appeal memorandum:

(i) ITR for the FY 2014-15

(ii) Form 26AS for the FY 2014-15

(iii) Profit & Loss Account for the FY 2014-15

o (iv) Sample Invoices for services provided

v) Income Ledgers for the FY 2014-15

(vi) Bank Statement for the FY 2014-15

(vii) VAT Returns and tax paid challan for the FY 2014-15

e On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.

4. Personal hearing in the case was held on 25.08.2023. Shri Mohammad Ashfaq

Pipadwala, Advocate, appeared on behalf of the appellant for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that the appellant provided room

accommodation services, where room tariffwas less than Rs. 1,000/- per day. The same is

exempted from· Service Tax. · and other supporting documents are enclosed. The
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amount in the Form 26AS receipt is interest from SBI and MIs. Torrent Power. He requested

to set aside the OIO.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY2014-15.

6. It is observed that the main contention of the appellant is that they have provided
• • J . -

Hotel Accommodation Services, where room tariff was less than Rs. 1,000/- per day,

therefore the same is exempted from Service Tax. It is also observed that the adjudicating

authority has confirmed the demand of service tax vide impugned order passed ex-parte. 0

7. I find that in the SCN in question, the demand has been raised for the period FY 2014

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had·

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

0
"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation o acts and submission ofthe noticee."
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7 .1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

8. I find that the appellant were engaged in providing· services under the category of

."Accommodation in hotels, inn, guest house, club, or camp site etc. Service" during the FY

2014-15 in their Hotels viz. Hotel Sohel & Hotel Soheb. The appellant were also engaged in

manufactured and trading of Ice from M/s. Khuma Ice Factory.

8.1 On verification of the case records, I find that in the present case the show cause

notice issued for demanding Service Tax on the Service Income of Rs. 27,66,556/- during the

FY 2014-15 of the appellant. The said income were received by them by providing

"Accommodation in hotels, inn, guest house, club, or camp site etc. Service" in their Hotels

viz. Hotel Sahel & Hotel Soheb. On verification of the Income Ledgers / Hotels Receipt

ledger and sample invoices for services submitted by the appellant for the FY 2014-15, I find

that tariff of any room was not above Rs. 1,000/- per day. I also find that service provided by

the appellant in their hotel, having declared tariff of a unit of accommodation below one

thousand rupees per day is exempted under Sr. No. 18 of the Notification No. 25/2012-ST

dated 20.06.2012. The relevant abstract of the same is as under:

"18. Services by a hotel, inn, guest house, club or campsite, by whatever name called,

for residential or lodgingpurposes, having declared tariffofa unit ofaccommodation

below one thousand rupees per day or equivalent; "

. 9. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant not liable to pay Service Tax during the FY 2014-15. Since the demand

of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of service income received by the appellant

during the FY 2014-15, is not legal and proper and deserve to be set aside.

7
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11. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

12. sfma?rt af#ft +&sfa Rsztt 3qt+a a@R frmare I

The appeal filed by the appellant stands disposed of in above terms.

f$>
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested ~

#
~tendent(Appeals),#25%..+
By RPAD I SPEED POST

To,
MIs. Gulam Dastagir Umarbhai Barafwala,
85/1, Uma Ice Factory,
Kasamji Mahiwal Compound,
Piplaj Road, Behrampura,
Ahmedabad - 3 80022

The Deputy Commissioner,
CGST, Division-IV,
Ahmedabad South .

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabacl South
3) The Deputy Commissioner, COST, Division IV, Ahmedabad South
4) The Assistant Commissioner (HQ System), COST, Ahmedabad South

(for uploading the OIA)
5j Guard File
6) PA file
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